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Statement of the Issues 


Did the Operational Manayer of the National Car 
Rental Office in Bridgeport, Connecticut have 
standing to consent to a warrantless search of 
a National truck found in the defendant's possession 
at the time of Lhe defendant's arrest, thus waiving 
the defendant's Fourth Amendment rights with respect 
to that truck. 

Was the warrantless search of the defendant's brown 
attache case found in the cab of a National truck 
which had been in the possession of the defendant 
at the time of his arrest "reasonable" under the 


Fourth Amendment? 


STATEMEN T OF THE CASE 

On March 21, 1974, the defendant, Pierrie Lcveque 
Solomon, was arrested in Milford, Connecticut by the Mil¬ 
ford Police and charged with possession of stolon property. 

On April 5, 1974, the Grand Jury in New Haven re¬ 
turned a two-count indictment (app.6) charging the defendant 
in Count One with interstate transportation of a stolen 
motor vehicle in violation of the Dyer Act, Title 18, United 
States Code, Section 2312, and in Count Two with concealing 
a stolen motor vehicle which was moving in interstate commerce 
knowing that the vehicle had been stolen, thus violating 
Title 18, United States Code, Section 2312. 

On April 15, 1974, the defendant entered a plea of 
not guilty to both counts, and the Office of the Federal Pub¬ 
lic Defender for the District of Connecticut was appointed 
to represent the defendant in all subsequent proceedings 
relating to this case. 

On September 17, 1974, the defendant filed a Motion 
to Suppress Evidence taken in the course of a warrantless 
search conducted by the FBI on March 22, 1974. The Govern¬ 
ment filed its Memorandum in Opposition to the Defendant's 
Motion to Suppress (app. 7-12) on November 7, 1974, and 
the defendant filed his Memorandum in Support (app. 13-21) 


■> _ 


on November 26, 1974. That same date, the Honorable Jon 
0. Newman, United States District Court Judge for the Dis¬ 
trict of Connecticut, conducted an evidentiary hearing on 
the defendant's motion. At the conclusion of the hearing, 
Judge Newman denied the Motion from the bench, holding that 
the FBI had obtained a valid consent to conduct the search 
from an agent of the truck's owner, the National Car Rental 

A 

Company. * 

On April 11, 1975, a jury was impanelled, and on 
April 17, 1975, the trial commenced. During the trial, the 
Government introduced into evidence at least three different 
items which were the fruits of the March 22 warrantless 
search and which were part of the subject matter of the 
defendant's motion to suppress. Four days later, on 
April 21, 1975, the trial concluded. On the following day, 
April 22, 1975, the jury returned a verdict of guilty on 
both counts. 
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STAT HMKNT OF FAC TS 

The defendant was arrested on March 21, 1974 at the 
Mayflower Truck Stop in Milford, Connecticut. 

At approximately 5:00 p.m. on March 21, 19/5, Mr. 

^ Joseph Synnett, the Operational Manager for National Car 

Rental in Bridgeport, Connecticut, was driving past the 
Mayflower Truck Stop and spotted a tractor-trailer rig 
parked in the service area. From the markings on the truck s 
cab, Synnett recognized that the tractor had been rented from 
his company, the National Car Rental Company. Upon closer 
inspection, Synnett recognized that the National registration 
number on the truck’s cab belonged to a tractor which had 
been stolen from the Newark Office of the National Car Rental 

Company on March 13, 1974. 

According to Synnett's testimony, he copied the 
truck’s number, went inside the truck-stop, and called the city 
manager at National in Newark. After verifying the number 
as belonging to a stolen vehicle, Synnett returned to the 
truck, climbed up onto the driver's side, and removed the 
keys from the ignition. Synnett then re-entered the truck- 
stop and called the Police Department in Milford. 

When he returned to the truck, Synnett obtained the 
registration papers from the passenger in the truck, and 
turned them over to Officer Robert Hall of the Milford Police 
upon Hall's arrival. 


Officer Hall checked independently with NCIC to deter¬ 
mine whether national computer records indicated that this 
truck had been reported stolen. Receiving a negative reply 
from NCIC, Hall then called National in Newark and confirmed 
that the truck had, in fact, been stolen. Hall then arrested 
the defendant who admitted that he was the driver of the truck 
but denied that he knew that the truck was stolen. 

The registration papers for the truck corresponded 
to the license plate which attached to the front of the truck 
but varied slightly with respect to the Vehicle Identification 
Number (hereinafter "VIN Number"). The truck's registration 
papers stated that the truck's VIN Number was TDH 92AV 594 388; 
the actual VIN Number on the truck driven by the defendant 
was TDH 92AV 594 38 3. The truck was then turned over to 
Synnett who drove the tractor-trailer assembly from the truck 
stop in Milford to the parking lot outside the National Office 
in Bridgeport where the entire rig was stored for the night. 
That lot is surrounded by a steel wire fence with a gate that 
is customarily locked at the close of business every day. 

On the same day as the arrest, the Milford Police 
Department notified the Federal Bureau o. Investigation that 
a stolen truck with its load had been apprehended in Milford. 
On the day following the arrest, March 22, 1974, Special 

f the FBI accompanied Sergeant Ambrosio 


Agent Steven Seheiner o 


of the Milford Police to National's office in Bridgeport 
for the explicit purpose of searching the truck. No search 
warrant was obtained. After receiving permission from 
Synnett at National, the law enforcement officers conducted 
a search of the interior of the cab as well as of the con¬ 
tents of the trailer. 

In the course of his search. Special Agent Scheiner 
discovered a brown attache case in the cab of the truck near 
the driver's seat. The case was lying lose in the cab; 
no attempt had been made to hide it. Scheiner did not ask 
Synnett for consent to open the brown case, but, according 
to his testimony, opened the "unmarked" case to determine its 
ownership. Inside, Scheiner found a variety of documents, 
including toll receipts, gas station receipts, repair bills, 
bills of lading, a note book and two New York City parking 
citations. 

At the time of the search, the d ifendant was still 
in the custody of the Milford police; he was not asked nor 
did he give his consent to the search. When asked subsequently 
if the documents in the attache case belonged to him, the 
defendant said that they did. 



I. SUMMARY 


The defendant contends that his constitutional rights 
under the Fourth Amendment were violated by two warrantless 
searches conducted by the Federal Bureau of Investigation. 

The evidence seized in the course of those unlawful searches 
along with the evidence derived from investigations based on 
information obtained in the course of those searches should 
have been suppressed. 

First, the defendant believes that the warrantless 
search of a National rental truck by Special Agent Steven 
Schoiner was unlawful because National had no standing to 
waive the defendant's Fourth Amendment rights by consenting 
to the search. In addition, there ♦/ere no "exigent circum¬ 
stances" present which justified such a search. 

Secondly, the warrantless search of the defendant's 
brown attache case which was found in the course of the 
general warrantless search of the National truck was totally 
without justification. National had no authority to consent 
to a warrantless search of the defendant's belongings, and 
the Government had no legitimate interest in conducting such 
a warrantless search of the defendant's property. This 
second search was plainly unreasonable under the Fourth 

Amendment. 

The defendant respectfully submits that his fourth 



/ 


Amendment right to privacy and his Fourth Amendment right 
to be secure in his person, papers and effects against un¬ 
reasonable searches and seizures were violated. 


/ 
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II. THE TRIAL COURT ERRED IN DENYING 

THE DEFENDANT'S MOTION TO SUPPRESS 
EVIDENCE SEIZED UNLAWFULLY IN A 
WARR ANTEESS SE ARCH.__ 

T ivt r oducti on 

The primary issue in this trial was whether the defen— 
dant knew that the National rental truck he was driving had 
been stolen. Since the truck had been stolen on March 13 , 

1974 from the National lot in Newark, Now Jersey, and since 
the defendant had been arrested in possession of that same 
truck on March 21, 1974 in Milford, Connecticut, the Government 
was entitled to and received a favorable instruction permit ting 
the jury to infer the defendant's guilty knowledge from his 
possession of recently stolen property. U nited S tates v. 
Carneglia, 468 F.2d 1084,1088 (2d Cir. 1972); Un ited States v. 
Fried, 464 F.2d 983, 985 (2d Cir. 1972). 

To rebut that presumption, the defendant demonstrated 
through the testimony of Ernest Richard, a local, free-lance 
truck driver, that free-lance drivers are often hired to drive 
rental trucks and often do drive rental trucks without knowing 
the precise legal status of the trucks, without knowing whether 
those trucks have been lawfully rented, whether they are over 
due, or whether they have been stolen or converted. More im¬ 
portantly, the defendant demonstrated that any driver who 
compared the truck's registration papers with the truck itself 
could reasonably have believed that the truck was legitimate. 
The registration papers contained information which corros- 
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ponded in virtually every significant detail to the ob¬ 
servable information on the truck itself. the only dif 
forence between the information on the truck's registration 
and the truck itself was that the VTN Number which appeared 
on the registration was TDH 92AV 594 338 while the actual 
VIN Number on the truck driven by the defendant was 'l'DII 92AV 
594 383/ a variation in one digit which could easily be over¬ 
looked even by the most scrupulous driver or which alter¬ 
natively could be explained as a typographical error within 

the National rental agency. 

The most significant incriminating evidence bearing 

on the issue of the defendant's knowledge was evidence taken 
from the defendant's brown attache case which had been left 
in the cab of the truck at the time of the defendant's arrest, 
The Government also introduced "fruit-of-the-poisonous-tree" 
evidence derived from certain documents found in the attache 

case. 

The evidence taken from the attache case which incul¬ 
pated the defendant directly consisted of Lv/o parking tickets 
from the City of New York; the first ticket (Government Ex¬ 
hibit 3) was issued on March 15, 1974 for a GMC green tractor 
with Massachusetts license plate number A 29/75; the second 
ticket (Government Exhibit 4) was issued on March 20, 19/4, 
also for a GMC green tractor with New Jersey license plate 
number XEN-58R. At the time the truck was stolen, March 13, 
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the truck carried the Massachusetts plate number which 
appeared on the parking ticket found in defendant Solomon's 
possession on March 21; at the time the truck was recovered 
in Milford, the truck was carrying the New Jersey plates. 

Since both of these tickets were found in the defen¬ 
dant's possession (i.e. in the brown attache case) at the 
time of his arrest, the Government argued that the truck had 
been in the possession of the defendant two days after the 
truck had been stolen, and, further, that the truck had been 
in the defendant's possession at the time the license plates 
had been switched. The jury could infer from these facts 
that the defendant knew that the truck had been stolen. 

In addition to the parking tickets, the Government 
introduced a bill of lading which, like the tickets, had been 
taken from the brown attache case found in the cab of the 
truck. That bill of lading had been issued on March 20, 1974 
by Vanguard Business Furniture, a company in Brooklyn. An 
employee of Vanguard testified at the trial that the company 
records reflected that the defendant picked up a shipment of 
furniture on March 20, 1974 in a truck with Massachusetts 
license plate number AP29775. This evidence permitted the 
Government to argue that on March 20, 1974, the truck had 
been in the defendant's possession with its original license 
plates, and that some time after the defendant picked up the 
load from Vanguard but before the defendant was arrested in 
Connecticut, the license plates had been switched. 




In short, the evidence taken from the defendant's 
brown attache case and the testimony from Vanguard which 
was derived from that evidence was highly incriminating. 
The court's decision denying the defendant's motion to 
suppress that evidence cannot, therefore be dismissed as 
"harmless error" under Rule 52(a) of the Federal Rules of 
Criminal Procedure. 


(a) National Car rental had no standing 
to consent to the warrantless search 
of a National truck which was in the 
defendant's possession at the time 
of the defendant* s arrest. _ _ 

Judge Newman denied the defendant's motion on the ground 
that the consent supplied to the FBI by Joseph Synnett of 
National Car Rental was valid and that the resulting search 
of the truck on March 22, 1974, although warrantless, was 
similarly valid. The court's decision was presumably based 
on the following two principles: (D as the owner of the iruek. 
National Car Rental's rights to possession and control over 
the truck were equal or superior to those of the driver, 

Frazier v. Cupp, 394 U.S. 731 (1969); Un ited St ates v. Cargiso, 
456 F.2d 584 (2d Cir. 1972), and (2) beeuase the truck had 
been stolen, the driver's "expectation of privacy" must yield 
to the superior claims of the lawful owner. Kjatjz v. United 

States, 389 U.S. 347 (1967). 

With respect to the first principle, it is well settled 
that the validity of a third parLy's consent to a warrantless 
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search is not grounded on more proprietary rights of that 
third party with respect to the premises or property to be 
earched. Tn United States v. Matlock , 42 U.S.h.w. 4254 
(February 20 , 1.974), for example, the Supreme Court upheld a 
search because it was shown that permission to search was 
obtained from a third party co-inhabitant who possessed "common 
authority over or other sufficient relationship to the premises 
or effect sought to be inspected." “ But, the Court noted. 


1/ The leading decisions in the Second Circuit which deal 

with third parly consents to warrantless searches involve 
fact situations which are entirely different from the facts 

of this case. 

Tn United States v. Mackicwicz, 401 F. 2d 21.9 , 223-224 
(2d~Cir. 1 9 C- 8) , for example, the court upheld a warrant 

less search where "the circumstances of joint possession 
and control, the particular relationship of the Mackie- 
wiczes in respect to tax matters, and the nature of the 
IRS investigation all establish an agency relationship 
sufficient to make Mr. Mackiewi.cz competent to waive the 
wife's privilege..." 

Tn United States v. Cataldo , 433 F.2d 38, 40 (2d Cir. 1970) 
the court upheld two warrantless "searches' conducted 
visually when the suspect's roommate invited the agents 
i.nt<' their apartment for the purpose of determining 
whether or not the suspect was there. 

In United States v. Gargiso, 456 F.2d 584 (2d Cir. 19/2), 
the court upheld two'war. rant less searches; the first 
occurred when the agents obtained the consent of a high 
company officer to inspect the basement of the company 
building, access to which was shared by the suspect and 
other company personnel; the second search occurred when 
consent was obtained from the owner of a building to 
search the building's basement when the basement was 
leased to no one and any tenant was allowed to use it or 

storage. 

In United States v. El lis , 461 F.2d 962 (2d Cir. 19/2), 
the court upheld a warrantless search of an apartment 
when the apartment's occupant and her ronunate voluntarily 



-14- 


Common authori.ty is not to bo implied 
from the mere property interest a third 
party has in the property. The authority 
which justifies the third party consent 
does not rest upon the law of property with 
“ its attendant historical and legal refine¬ 
ments, but rests rather on mutual use of 
the property by persons generally having 
joint access or control for most purposes, 
so that it is reasonable to recognize that 
any of the co-inhabitants has the right to 
permit the inspection in his own right and 
that the others have assumed the risk that 
one of their number might permit the com¬ 
mon area to be searched. (Citations omitted) 

42 U.S.L.W. n. 7 at 4254. 

The logic of the Supreme Court's opinion in Matlock 
comports with the Court's prior decisions in Chapman v. 

United S tates , 365 U.S. 610 (1960) and Stoner v. California 
376 U.S. 483 (1963). In Chapman, the Supreme Court held 
that Georgia law enforcement officers could not conduct a . 
warrantless search of an individual's rented house in his 
absence on the basis of permission obtained from the landlord. 

The fact of ownership , whether the landlord's in Chapman 
or National Car Rental's in this case, does not, in and of itself 


validate third party consent searches. 

Similarly, in Sto ner , the Court concluded that a hotel 
clerk could not validly consent to the warrantless search 
of a customer's rooms. The Court stated, "It is important to 
bear in mind that it was the petitioner's constitutional 
right which was at stake here, and not the night clerk's nor 
the hotel's." See also , Lu stig v. United States , 338 U.S. 


1/ (Continued) consented to the search, holding "where one's 

right to occupancy or possession is equal or superior Jo 

s (Continued on next page; 
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74 (1948); United States v. Jeffer s, 342 U.S. 48 (1951). 

The Fourth Amendment "protects people, not places" 

Katz v. United States, supra at 351, a.cd a third party's 
superior claim to ownership must yield to an individual s 
constitutional right to be secure in his persons, papeis 
and effects. As the Supreme Court said in Warden, v. Hayden, 

38 7 U.S. 294 (1967) : 

We have recognized that the principal ob¬ 
ject of the Fourth Amendment 's the pro¬ 
tection of privacy rather th property 
and have increasingly discarded fictional 
and procedural barriers rested on property 
concepts. (at 304) 

And, in Jones v. Unite d Sta tes, 362 U.S. 257, 266-67 ( ), 

the Supreme Court warned against the dangers of too great a 
deference to the rights or property-holders when they con¬ 
flict with individual constitutional rights: 

... it is unnecessary and ill-advised to 
import into the law surrounding the con¬ 
stitutional right to bo free from unreason¬ 
able searches and seizures subtle distin- 
tions developed and refined by the common 
law in evolving the body of private proper¬ 
ty which more than almost any other branch 
of law, has been shaped by distinctions 
whose validity is largely historical... 

We ought not to bow to them in the fair 
administration of the criminal law. To do 
so would not comport with our justly proud 
claim of the procedural protections accorded 
to those charged with crime. 

National's status as lawful owner of the truck does 
not, therefore, automatically confer standing on Naiional to 

(Continued from another's, his consent to a search is sufficient to mike 
previous page) the search lawful. 

In none of these cases is the relationship between the 
non-consenting suspect and the consenting third party, 
the same as that of the defendant free-lance truck driver's 
relationship to National Car Rental Company. 



consent to t ho search of one of its trucks, particularly 
when that truck is found in the possession and control 
of a third individual. ft is clear than that whenever 
National leases a notor vehicle to a private citizen, 
the constitutional rights of that individual take precedence 
over National's property riyhts as the owner. To hold 
otherwise would be to require every individual lessee 
who rents an automobile (or a dwelling) to entrust to the 
lessor ihe lessee's Fourth Amendment rights to privacy as 
a pre -condition of the rental.. 

Assuming then that National could not have supplied 
the FBI with a valid consent to conduct a warrantless search 
if the defendant or the defendant's employer had rented 
the truck from National, what are I ho legitimate Fourth 
Amendment claims of an individual arrested while .in the 
possession of a vehicle stolen from National? Because the 
truck has been stolen at some date in the past, must the 
driver's expectation of privacy yield to National's property 

rights? 

The defendant respectfully submits that the Fourth 
Amendment protects the privacy rights and Lite right to be 
secure in one's papers and effects of a truck driver even 
when ho is driving a stolon I.ruck. In Katz, the Sup tome 
Court focussed on an individual's legitimate expectations 
» jii order to undermine the defendant driver s 


of privacy. 




legitimate expectations of privacy — within the cab 
of the truck as well as within his own personal effects -- 
the court must assume preliminarily that the driver knew 
that the truck had been stolen. 

To put the logic more bluntly, the defendant's 
legitimate expectations of privacy can only be defeated 
by National's property claims if the court assumes, first, 
that the truck was stolen, and second, that Lhe defendant 
knew that the truck was stolen. For the court to conclude 
that the defendant had no legitimate Fourth Amendment in¬ 
terests or claims with respect to that stolen rental truck 
requires a prior assumption by the court that the defendant 
is guilty of precisely the offense with which he is charged. 
That logic violates the most sacred principle of Lhe 
constitution that a defendant must bo presumed innocent until 
proven guilty beyond a reasonable doubt. 

(b) The warrantless search of the truck 
was "unreasonable" under the Four¬ 
teen ih Amendment. 

Putting aside for a moment Lhe issue of National's 
consent, lhe search was invalid because it had none of those 
saving traits which the Supreme Court has recognized in lhe 
past as transforming a warrantless search into a reasonable 
one within the meaning of the Fourth Amendment: 

-- There were no "exigent circumstances;" 


-- The search was not incident t.o arrest; 




The search was not an inventory nor an 
, u1 i i a i atra I- Lvo soar ch; 


- The Government had no possessory Interest 
i n the vehicle which jnst.iried I he search. 

There is ao denying that I’hni l h . mend ient proto el ii-.iS 
afforded motor vehicles have boon sharply curtailed. The 
Supreme Court, however, has not gone so far as to say that all 
searches of motor vehicles are reasonable simply because they 
are motor vehicles. When the Government conducts a search 
without a warrant, there must be some showing that the search 
was reasonable for other reasons. Oth rwise the Fourth Amend¬ 
ment's vital protection of the "right of the people to be 
secure ... against unreasonable son echos and seizures must 


pr :vni1. 

For Fourth Amendment purposes, motor vehicles are dif¬ 
ferent from residences because automobiles can be easily moved. 
rn Carroll v. Unitod_SI atns, 267 U.S. 132 (1925), the Court 
upheld the warrantless pre-arrest search of a vehicle on the 
open road -side because, given the mobility of tho automobile, 
it was impracticable for tho law enforcement officers to 
secure a warrant. But the Carroll court also held that "in 
cases where the seem Lng of a warrant is reasonably practicable, 


i.t must be used." 

Subsequent 


276 U.S. at 156. 

cases hive implied that potentia 1 mobility 




V. United States, 232 U.S. 694 (1931); Scher v. United States 
305 u.S. 251 (1938). But the doctrine of potential mobility 
...-as modified in Cool id go v. Now Hamps hire , 403 U.S. 443 (1971) 
where Llie Court concluded that there had to be some real pos¬ 
sibility of the car being moved for the Carrol1 reasoning to 
apply. 

In Coolidge, the police seized the defendant's unoc¬ 
cupied car from his driveway, took it to the station, and 
conducted a search under an invalid warrant. The Court de¬ 
clared that since there had been no immediate danger that the 
car would bo moved, a valid warrant was necessary and the search 


was unconstitutional. 

In this case as in Cool idejo, there was no real danger, 
no real possibility that the tractor-trailer would bo moved: 
the defendant had been arrested and was still in jail; the 
truck was in the custody of its owner, parked in a private lot 
(not on l;lie street) surrounded by a steel wire fence presumably 
erected for the sole purpose of deterring theft. There was 
no danger that the truck would be moved or that its contents 
would bo disturbed. 

In Chambers v. Maroney, 399 U.S. 42 (1970) and 
United Sta tes v. Beasley^ 476 F.2d 164 (9th Cir. 19/3), 
warrantless searches were upheld because of exigent circum¬ 


stances; no such similar exigencies are present in this case 


however. 



Tn Chambers, the police stopped a stationwagon with 
f our m on fitting the description of individuals who had just 
committed a late-night armed robbery of a gas station. The 
four v/orc arrested and taken, along with their ear to the 
police station. The car remained on the street, potentially 
mobile. The Court upheld the warrantless, posjt-arrost 
search that ensued, basing its opinion specifically on the 
potential mobility of that automobile. Mr. Justice V.hite 
wrote for the Court: 

... the blue stationwagon could have been 
searched on the spot when it was stopped 
when there was probable cause to search and 
it was a fleeting target for a search. The 
probable cause factor still obtained it Lae 
station house and so did the iob.il ity of 
l he car... 399 U. S. at 92. 

Chambers expanded on Carroll in one way only: the 
Chambers search took place after mo arrest of the defendants, 
not before. Chambers Loaches us that if probr 1 a cause to search 
existed when the vehicle was originally stopped, it continues 
to exist after the su.-pects have been arrested, but that a 
warrantless search is valid only_ if the mobility of the car 
also continues. 

With respect to the March 22 search of i lie Solomon truck, 
that critical second factor present in both Carroll and 
Chambers — mobility or potential mobility --- is absent. 

Unlike the cars in Carroll and ('br ibers, I he stains of the 
Solomon truck changed significantly. Between the time of 
Solomon's arrest and the warrantless search, the tractor- 
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trailer assembly was totally and effectively immobilized. 

As with Changers, the Beas ley opinion specifically 
[■quires the combination of probable cause and vehicle mobility 
lo validate the warrantless search of an automobile. in 
Boasl.oy, the Ninth Circuit explicitly found that mobility 
was still a factor since the defendants had not yet been arrested 
and the car had not been impounded. "In fact," said the 
court, "mobility existed to a greater degree than in 
Chambers where the defendants were under arrest." 476 


P.2d at 166. 

Nor was the March 22 search of the National truck 


justified as incidental to a lawful arrest. As the Supreme 

Court stated in Preston v. Unijted States, 376 U.S. 364 (1964), 

The rule allowing contemporaneous searches 
is justified, for example, by the need to 
seize weapons and other things which might 
be used to assault an officer or effect an 
escape, as well as by the need to prevent 
the destruction of evidence of crime 
things which might easily happen where the 
evidence or weapon is on the accused's per¬ 
son or under his immediate control. B_ut. 
these justif ications are absent where a 
search is r« mote in time or place from the 
arr est. Once an accused is under an arrest 
and in'custody, t hen a search made at another 
place without a wa rrant fs simply no t incT * 
dent to a rrest^ \Emphasis added) >76 u.;>. .it 
367 .. 


In 
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Nor can this search be considered an 
inventory or administrative search cases 
their intrusion on the basis of a benign 


inventory search. 

the police justi- 
intent; they hive 



s 


engaged in a "search'' not to uncover and procure criminal 
evidence, but to protect the health and safety of the pub¬ 
lic, Cady v. nombrowski, 413 U.S. 433 (1973) or to protect 
I he police from danger or from liability for 'heft, r.ebler 
v. Commonwealth, 212 Va. '’21, ''14 S.h. /3l (1 j/'). 

rn Dombro wski, the police arrested an off-duty police¬ 
man for drunken driving after a late night accident. The 
police conducted a search of the car to obtain the revolver 
which the arresting officers had reason to suppose Dombrowski 
carried. The purpose of the search was to remove I he gun from 
access by the public — presumably from youths who .night 
break into the car as it sit in the police parking lot. In 'he 
process, the police stumbled across blood -stained objects 
which lod to Dombrowski's later conviction for murder. The 
Dombrowski Court made the need for a warrant turn on the 
intent of the police in conducting the search. Where the pur¬ 
pose is clearly benign, no wan int should be required. 

It is difficult to see how the Government can transform 
Special Agent Scheiner's rummage through the detondant's be¬ 
longings in the truck when the 1 ruck is in the custody of 
National Rental Car info a "benign" inventory search. G.uce 
the truck was not in I he custody of either the Milford Police 
Department or the federal government, there was no danger 
to either entity from liability tor theft. Since the i i m k 
was surrounded by a steel wire fence, there was no reason to 
believe that the truck or anything in the truck might endanger 




I ho public' ; health or safety. Nor was any inventory list 
o.,. piled or provided the defendant after the search had been 
pi tod. rn truth, there was no "benign* reason for >•’ •> 

!- jeheiner's pres ice and participation in that ■ - h . 

•hh.vi ec did not travel from New Haven to Bridgeport as a 
<• >ocial Ag at for the Federal Bureau of Tnvestigil ion or 
ihe purpose of conducting an inventory of the property in 

that truck. Scheiner went to Bridgeport with one pu , * in 

v bt ace. 


11 


. - to sealch that ti uck and soi ze incri unati g 


;io hould have obL lined a warrant. 

For .an the search be justified on the ground that the 

Goveriun nl had a possessory interest in the vehicle. r,i Coper 

v/. California, 386 O.S. 58 (1967), the Supreme Court uj Id 

a waJ r it 1« ss auto obile search in cii cunstances that wi i • 

not exigent and where the police did not have probable .-cue. 

p t case turned on the fact, however, that the aut< 'bile 

fo. Aciturn provisions in the California Health and Safety Code 

b. stowed a possessory interest on the part of the poli-e 

•ulficiiait to permit a warrantless search. 

it would be unreasonable lo hold that 
the police, having lo retain ’bo ear 
in their custody for such a length of 
i i .a, had no < iglit, even for their own 
p, oi eel ion, to earch it. (if .ph. ns 
added) 386 U.S. at 62. 

Even I bo broadest reading of Cooper does not albw war r.eitles 
searches where the police do not have a right to deny po ■ 


i n 




lo I he car’s owner. Neither the Milford Police Dopartm nt 
nor the Fedorov Bureau of Investigation could claim *' K h i 
cial inters at with i ;pect to the lati »1 ■' al t « uck. 

Inde< d , n< i t her , ncy did so -1 noli h« c ig ncy i t l d 
the truck in custody for any length of M •«, returning it to 
National immediately after the arrest of the defendant. 

Cooper case is simply inapplicable. 

There is nothing about l he c i i. cur . .tanc s of this search 

that explains or justifies the Gc a ■ i nt’s failure to <btain 
a seaich wa 11 ant. rhe ■ ■ ch was unre onable u der the 
• , ; h • d snt, ai d tha evid« ice • 1 < uld h ,e been d * 


(c) The warrantless search of • he 
defendant's brown ai l ache rase 
found in the cab of the Maiional 
truck was "unreasonable" under 
the Fourth Amendment. _ 

Even if the FBI's general search of Ihe National truck 
is valid, the more intrusive inspection My Special Agent 
Scheiner of the contents of the defendant's brown attache case 
found within the cab of Ihe truck is not. All of the arguments 
presented by the defendant with respect to the FBI.'s general 
search of the truck apply with far greater force to ihe 
warrantless search of the defendant's belong mgs. 

Even if National had standing lo consent to the general 
search of the truck, it had no comparable standing to consent 
i 0 ! he PE 's i nsp< ct ion of t' e def nd mt's pe« nal cts * 

Indeed, there is nothing in the record which indicates 


i hat 


i ho FBI sought or National supplied the more particularized 
1JO a:;>Mit required to open the attache case and rummage through 
its contents. 

None of the reasons traditionally interposed to justify 
a warrantless search of such property apply to the facts of 
1 his situation. Certainly there was no evidence of crime, 
instrumentalities or contraband in "plain view. Certainly 
there was no probable cause to believe that the attache ease 
contained any such evid< -nee, inst rumentaliti.es or contraband. 
Certainly there was no reasonable apprehension on the part of 
the soar her that the search was necessary to guarantee his 
personal safety. Certainly the search was not conducted inci¬ 
dental to a lawful arrest. Certainly the defendant did not 
waive his Fourth Amendment rights by consenting to the search 
of that attache case. Certainly there were no exigent circum¬ 
stances which justified the IBI's "warrantless search of that 
property: the attache ease was not mobile and the defendant 
was in custody. 

Finally, the Government should not be permitted t:o 
bolster is search with the logic of Cady v. Dom browski, supra 
iel ating t o inventory or administrative searches. This search 
was no routine inventory of the defendant's belongings; this 
search was not conducted to protect the health and safety of 
the public; this search was not motivated by any "benign" 
intent. The purpose of this search was clear: to uncover and 
procure evidence to incriminate the defendant. ft was precisely 
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. . ■ i , of tJC , , ..1 xpl» itoty search, the cl ssie "fishing 
xoedition" which th ' th idment was int led to prsv< nt. 

’•’he II *s in itless search of the def ndant's pei sonal 
effects s , ntly n c nable dcr I he Foui th A ■ nd sent. 


n< j ; ’ . , /id ce ’ 1 f i : ' ■ *- ;oarch hnuld ive been 


• v.;jpr ;:;<ul . 


n ei.ucroM 


L-’or all of I he reasons stated above. Hie dojendant ios 
. fully , q» . St a that i he d if< i dant’s judg nt of * onvict ion 
be reversed and that this Court enter an Order for a new trial 
in which al.l of the evidence taken in the course of this unlawful 
search is suppr -sued. 
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